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SUBJECT: 



Procedures for Corcimltrncnt of the ^fcatslly 
1*5 in Kcw York State 



I. You have revested sa cgplaaatfoa of the* procedures 
available to tiro Agency for ctoirutmeui of mentally Hi persons 
in Kcsv Yoru State. Thera are eevea separate but rotated methods 
under ilv_r H. ’stttfii riwiene JUssr which could bo used to ce mrdt 
iadiv! duals who are not in confinement on & criminal charge. Each 
method 5s discussed la turn. 



1'. V olrxtagy Admlss ion. State Cental Hospitals or licensed 
private lactations for the care and treatment of the mentally ill 
may receiver as a patient cny oorsos suitable for car© and treatment 
who votaSarSiy r-aakes written cp;4icatto % If the person is under 
eighteen. years of the wiiten epplicutiozx shall be made by the 

pfgre*:;£> legal seardi osx or ziast-cf-Idn, Once a hospital or institution 
agrees to .accept the application, the director of the hospital or feat!- 
fcu&cn has the discretion to detain the pBudent for a period not ewceedi&s 
S££vs&e; days and thereafter until ton day 3- after receipt of notice fa 
writing from tho patient {cr the person -arho made the application for 
adauscion of a minor) of Ms intention to taave,. This procedure 
pursuant to ecrctiss 71 of the Ivtental Hygltea* Eswr docs not require 
any court ccticas, but there la the corresipossdia^ disadvantage for cur 
purposes shat it requires the cccperatloiii of the ^dividual to be committed. 

3. f-nformnl Admission. Section 71 also provides for another 
type of voluntary admission Icnown as ^informal adaiiseioa, n Under 
this method any person may he admitted no a me;£ai patient after 
mailing on informal oral or wri tfea request. cue admitted 

ca this proce^ra id free to lesro at nay time, ■ 
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method is widely ui ;ed ar.d in practice is net strictly confined, in spite 
of tae wording, to patients who might really be dangerous. 

Kcc-cv-.:r* hi erdor to »u&3 the coanraifcneat pertinent there still most 
be a court certification- 

?♦ Admission cn the Ceart?.Cicr.*e of £ra5 Physician . ’An esamin- 
irsg physician (not necessarily a psychiatrist) racy request the commit- 
meat c? cay person needing core and treatment; tljo certificate executed 
by tbs rdtyulciaa must be dated net more than ten days before the date 
of a&nlssicn. 2a the discretion of the director of the hospital or the 
institution cvich person may be detained for a per led of ciity days and 
thereafter un^l fifteen days after receipt of written notice of the patient* a 
dasire ozd intension to Leave. If the director fools that farther detection 
la necessary* he may apply for a court certificate*. 



c. This procedure pursuant to section 73 has one advairtag© fct 
that the cooperation of the family is not reeulred* Furthermore, a 
health chhclul does not have to initiate the action. However, it 
pro vises only for temporary co&ffiTOxnent without the addition cf a court 
certlftosdisn order. Yet the most difficult acp^- of this rnethod in that 
the paftsst will net bo admitted oa the certificate of one physician if 
there is any objection by the patient or the incompetent's committee, 
if there is one. 



9. Admission on the Certificate of Two Physicians. I st the 
spring cf I> ; £u a Cover nor bieiooa Kocbeihllcr signed into law a bill 
permitting persons diagnosed by two doctors as mentally ill to bo 
sent to dsste V.cntal K capitals agafegt their will for sbrty days without 
a court order* As bis reason for signing the bill. Governor fteehafoltor 
declared diet 11 admin 3 ion to a mental hospital should be a medical tnaifor 
’ just us. * v admission to a general hospital. " However, ram© judges 
ami practicing attorneys have attac!ced this new section 73a oa the 
grounds that it will snaho ifc castor to "railroad 11 helpless aged persona 
into susntal lagsfostipag* 



10. This new admlssisa procedure requires a petition by a close 
relative of the patient accompanied by the certificates cf two properly 
qualified medical examiners, at least oae of whom must be & psyebia* 
trtot. la addition a staff psychiatrist of the institution must also examine 
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the petit: it cz ibu time g£ the admission and concur with the two medical 
exominaxs. Writ ton nsllcs o S Che application must be given by the 
Inc Lriuiicn to the patiezi within, tlu'ee days of hla admission unleac the 
two certifying medicol ermmiaers state in writing that such notice would 
bo ineffective or detrimental to the patient* A similar notice must be given 
to the patient's nearest relative eacludiftn the petitioner; if there is no such 
relative Lr.ewr; to the director of the institution# the notice must bo sent 
to a public welfare officer in the town# city cr c canty where the patient 
t& committed* The go notice a roust also utate the rights of the alleged 
mentally ill person under flection 73s.(eae paragraph 11). 

U* The patient's hospital isaticri 3.3 limited to sixty days. If 
further hospiCaliuation. is required and n.ijere is no objection by the 
patient cr anyone acting in his behalf# the patient must bo re -admitted 
ca or before the sixtieth day tinder one of the ether existing admission 
procedure a provided la the Mental Hygiene Law, Either "voluntary 
admission#" "Informal admission" or "admission on the certificate of 
cae physician" must be used. However# if the patient is not suitable 
for admission under; these section 71 and section 73 procedures# the 
director must apply for a court certification order, Cn the other hand# 
if the patient or anyone acting on his behalf gives written notice of 
his i refection to leave and the director believes further care aod treat- 
ment is repaired# there is no alternative to a request for a court order, 
Within tea days from the date of the patient's admission# or within five 
days fresn receipt o£ written notice# whichever is the longer period# the 
director must certify that hirther treatment is needed and apply for the 
order, 

12. la practice# admission pursuant to section 73a is not as 
revolutionary a3 some have charged. Persons have been committed for 
sixty days against their will without a court order under section 72, 

At least section 73a requires the cooperation of cue close relative who 
must petition for the admission. Furthermore# although section 72 
was designed for persons who were considered "dangerous# M it was 
pointed out above that this has been construed very broadly* Finally# 
there is one comparison with section?^ which should be noted. Under 
section 73 a person may not be *^an institution against his 

will; but if he does not object# he | ^ jj fitted eve# 0 all his family 



4 



aaiafcT 



are opposed. On the o'dier hand, under cits procedure of section 73a 
the objections c. the pafcteufc ere irrelevant during the initial etety- 
day period, but at least cno close relive must be ia favor of hio 
cGrr-rrJLv-nenS end file a petiti cn to that e&act. 

13 * Adr.-is: ien en Court Certl^aSioru la order to mate most 
d the previously discussed procedures tor ccmrrdtoeat permanent, 

££ is necessary to obtain a court ccrtiCLcaiicn. If die re is no reason 
to have the subject cercr/iitted temporarily first, a court order may 
bo caught directly under section 7-1. The judge may issue an order 
bated upon a certificate made »y two exemiaing physicians, accompanied 
ty a petition presented by “any person with whom ea allowed mentally 
1U person rr;ay reside or at whose house he may be* or the father or 
mother* hnsbsud or brsthar or cister, cr iho child of any such 
percent or the nearest relative or friend available, or the committee 
of such person, or an officer c£ any wcii-recogetaed charitable institu- 
tion or aceucy cr hone, cr any public welfare ofScer cf the town, any 
town or city service ofucer cr coeenis c ioccr of public wKure, or 
director of cccrmainily z&cztzX health services, of the city or county 
in which any such person may bo . ** With such a broad group available 
to present tbs petition, courts have rejected those brought by a "neigh- 
bor” or a c<m-in-law when closer relatives were avaihMe* 






It. Notice c£ the application of tbfc court order snaei be served 
personally upon the subject at least one day before mahiag ouch 
application* However, the judge has tbs discretion to dispense with 
this requirement ii he feels notice would ba ineffective or detrimental, 
and be must dispense with it if tluj examining physicians state in writ- 
ing thatparuonal service would in fact bo detrimental. Kevcrihaleos, 
if the petition was not made by the wife, husband, father, mother or 
nearest relative of the subject, notice must also bo served on one of 
them, if ouch person is within the county* If such a relative cjusnol- 
be found within the county , the notice must be served upon the pars 
with whora the subject resides* or at whoso home he may be. In 
their absence, the notice will be given to any friend*. Only when no 
friend can be found will the attempt Co oturve this second notice (the 
first going to the subject himself) be dieixjnsed with* 
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IS* Usually the court vrzll issue ae order at this point based ca 
•ho papers filed* Hevravtsr* fa sy relative or seer friend of tie alie ned 
ceentelly ill per 00 a may demand a hearing be fere the judge, \?ho v/ill 
conduct the esarsaoa without a jury. Kot only may the judge beer the 
tosilcicay# bu£ l*«3 may also cmsmixrs £&» subject himself. Furthermore* 
he may order a &sc£hor hearing before rendering aa opinion. 

*&• If aa order Ssr <romrrJtii-isei ia granted* it xa tho duty of the 
director of the hospital cr inoilfcutio-a to Glo copies of the petition, 
certificate of the physicians, the decision of the judge end 

the order of certhtlcaticn v-dth the State Ifepertrrxcii of Mental Hygiene 
oral the oifico of the clorh of the county in which the mentally ill persoa 
resides. The judge* however* ^sli order ell each papers so filed in I 

the ceunby clerh*o offico to bo cooled; they may he eshSHSa d only to tho \ 

parties to the proceedings* or convene prcjsrly interested# epea order j 

cl the court. On tho ether hand, if the order for commitment xa refused j 
end the subject is placed hi tho caro cud custody of a relative or commit* I 
Sec* She latter must file these ^apevs with the clerfc of Che county where 
such order is mn£e cad reiaia a certified copy* Xa this case the docu- 
ments vill not he placed under seal* 

17* Tho order for ccmaaitnaont does cot automatically become 
permanent. Tbs person 2a charge of the institution to T?hich the patient 
has been admitted Ie given sno&e? ctety days to determine 'urhethor further 
care and treatmeni are stiH needed. If he determines that they ere# Ms 
findings w£U ha filed in the o£2tcs e£ tlw coiraty clerfc. At this point, 
the judge’s order becomes final* and tbs patient must remain committed 
until ho is discharged. This may occur at any time* and the director 
me y even refoss to veceSva the' patient If ho disagrees \5ifch the judge 
that Che pEstkrat is mentally 5IU Such a ccaSicfc between the court 
tbs hospital or tsstibssiaa is rare# however. : 

SO. Admission cn 3tecontoleta Court Order. V?e 

hnv-e sc&a that under section ?£ the statutory standard to be applied 1st v '1 
v.-hethcr the subject M is dangerous to himself or other s. M Sot the 
other procedures described above section 2(3} states the standard to bo 
twsd by the physseiaac# psychiatrists* Judges and directors of hospitals 
and Saistituticce* It «2e£saso a 'hnestclly ill per ecu'* as ’’any person 
sJSHcftgd with aaentol disease £0 such an extent that for his era welfare 
or £ta welfare of others, or of the cemj^mnity# he requires care and 
tre&tr-iQot* w The stetute provides a third standard in section. 75 to te 
applied to asaslacg and others who require immediate coaGnoaaent* 
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L0+ ZZ it W'C-uld be bajr;i£lclnl £sr an alleged racrJ^Jdy HI person 
to receive euro and fcres&xsat, f? there is r-o other proper 

place avails lu for hie cc^>o and treatrnec!!* or If ha is ck agarsas »y 
virJuh Cxhie meulul condition so ss to render £t recessary tor public 
euCsty Ibut lie bo immediately confined* there may be a brief emergency 
ccmirnltn-ienC. A certificate css exited by two osarnxnbig physicians and 
& petition Hied as provided ia the regular court certification cf ejection 
74 must ba obtained first. i-owover, uo action by a judge is needed* 



20. Ccaaraltenect is good cuiy for ter days. iTor further con* 
nuorriBSt a court certification order will be required tinless the patient 
remains vedurtarily or Is admitted or tbo ccrtiuecie of one physician 
pursuant to section 73. 

21. The director in charge cf tbs private institution or state 
baopital selected by t be Cexrunlss loner of Her-tal Kygicso may exer- 
cise ids discretion and refuse to accept -u n y oa e es a patient under this 
procedure. Tide does not mean (Iiut a rrmri&c will be free to ream 
the streets, however. The "v-erdai I-iygi iso Law did not abolish or 
curtail tbo common law power of summary arrest and detention withoat 
court process of a mentally ill person when ii is necessary to prevent 
him from doing some immediate injury aiihcr to Ixlmself or to others. 
Therefore, in an emergency the subject ^yill at least be locked la jail, 
if not committed to a hospital. 

22. P. fey Soy/ of Proceedings and Order of Cerft&cstion. V/ithin 
thirty days of lor the meidng cf any final order for coramitoient, the 
patient, or any relative or friend la his behalf, may petition for a 
rehearing and review of the prior proceedings. Likewise & rehearing 
may be ha Id hi cases la which a judge refused to cenarnii a mentally ill 
person etui at Isr-ge*. who vj'aa proved to be doageroco to himself or 
others. If arsy cf those petitions arc mas :5e by one other than the subject 
himself or his father, xnechsr, spouse, child or the person with whom 
fc© V7e.i: living, the petitioner must post s bead for the payment of the 
colts of the rehearing*. If the order is fiii©$a£ne& the bond is forfeited. 

23. The judge who presides at the rehearing may not be the 
same oos wlicca or far is being connected. Furthermore, ai this point 
the Issuer, oi the need for care and treatment is to be presented to a, jury* 
Hwevor, it should bo emphasized that there rights to review and to trial 
by jury Os sot arise until the order becomes final; Le* # until the director 
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lias, by filing liters, indicsied hte belief that commitment 

£6r :u'- tefefbute time is necessary* The nature of this reheating is 
SCm^.vh«^ cifeorcnt than the criminal proceeding <hi*s to the presence of 
the jury. Medical proof psychiatric testimony are not so control- 
Ih'.g ai: the rcbjgsrisgf the test applied by the lay jury ia oca of ,r apparent 
rationality** or “capacity to understand” normal transactions. 

24* C h^.hnr>T Custody cf the Mentally XU* Before most of the 
commitment procedures described above can be initiated, there moot 
be an cstarainatlosa of the individual* If he or Ms family reject requests 
to conduct an examination, section SI of the Mental Hygiene Law provides 
public welfare, health and police officers with tbo authority to direct *mch 
escairdnc tion* Ia cities or cc unites winch do not have a psychopathic 
hospital or a psychopathic ward in a general hospital, the local health 
officer may direct the* public welfare officer to make an application 
for a court certification order* Tfco latter also has the duty to deter- 
mine t!is merJi a l conditio a of the individual in order to prepare the 
required certificate of mental Uluses. The statute dees not state how 
elite should he done? but since the public welfare officer has a legal 
duty, any attempt to prevent him from carrying it cut could be defeated 
by an injunction or other appropriate court order* 



25, Xn New Verb City or any other political subdivision in which 
Cher© is a psychopathic hospital or a psychopathic ward in a general 
hospital it is easier to obtain the required examination* if Che person 
with whom the alleged mentally iU person reside a, a relative, any 
licensed physician, peace oiuecr, health officer, or representative of 
an incorporated chariteblo society reports that the subject is apparently 
mer teUy HI, it is the duty of the director of the hospital to see that an 
exairdnaiioa is given. This duty on the director is absolutely mandatory. 
If he feels that the subject * 3 family might obtain a writ of habeas corpus 
for the release cl the pare on before the examination is given, he may 
Cabo the person before a local magistrate who has statutory authority to 
direct the individual to go to a psychopathic hospital or ward* 1940, 

Op* Atty. Con. 353. 







2cV ' Thera are ©the? in which the help c£ local lew 

cnforcor-ieat Cv. 'fle l r . ?^ ; may bo secured. If any perse:!* apparently 
raer^AV/ ill, is conducting himself £n a cics-r-bvly manner, any 
peace ceficer aasy arrest lalzm* It is the chit*/ cl the arresting officer 
to iiOiliT/ a Lvaltb cxilecr, who la turn will telco ono c£ the s&pa described 
above to fivj&srraSaa the xr-ental condition of tho individual. In New Ycrh 
City and in Erie or Albany Counties, the proper health official would be 
tbc Director of ComuntmiSy hZ&ti&l Health Services. Secondly, in Kew 
Yorl: City or Eric County or^- i£ anyone informs a magistrate that a 
pern on ic apparently mentally iU, the magistrate must issue a warrant 
directing a cboriHT, roarslial or policeman to arrest Mm and bring him 
b'efore the court. IT the magistrate agrees that the individual is apparently 
xttOfiSslly ill, hr will certify him to a hospital until the question of Ms 
s&siSy can be determined. 

27. There should be no problem in retaining custody of the 
msutculy ill. If commifcnumt is made under sections 71 and 72, the 
subjects cooper alien, is a prerequisite enyway* For procedure under 
section 72 the statute authorises the various health officials eligible 
to request the admission. c£ an individual, to fcabe s uch e person into 
custody tberr.selvss or to .direct ilio local police officials to do so. If 

a court order is obtained under section 7£, tbs judge may use the police 
to enforce the order if the mentally ill person or his family refuse to 
cemply with it* Finally, if emergency admission In needed, tha police 
auihorioics have a common la sv right to detain a person who is dangerous 
to himself and society* 

28, picchagflc of Patients * C&smitznent of the mentally ill 
hopefully will act b& percauaesrU The statute in section 07 describes 
the standards which v/ilX fee used in determining whether a patient 
sh-ail be CtechsffgecL directors of state ho spitais may discharge a 
patient xtc-t teralved in a criminal aetiea who they believe cither is 
recovered, is noi mentally ill or is nut recovered but whose discharge 
will not be detrimental to Xhe public or to the patient. If the director 
is requested to discharge a patient end he refuses, the issue may bo 



29- Directors of licensed private institutions may also discharge 
patients at their d iscretion* If a psSsesfe is recovered or if act recovered 
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his discharge would act he detrimental to the public or himself, he may 
’be discharged. Kewev sr, the procedure is differed i£ the director* 
with t 5r.-s r.^orcvcl o£ the C~ oruru lus icr- .e T of ?-.Tor,tnl Hygiene . re fuze 3 to 
eracE^'gc a p5Soau EjSS XSsuosS S^uEo'coSSvIlSSo or'j^rrdly o £ the . 
js-aiSesS v/ioh c® contest this decision* they nay not fccAo the issue directly 
to court* Mo?,*ct # cr> the cc^anitica or family can reSisc to provide for 
the pattot. In such a situation the director is lively to apply for the 
transfer of the pattern to a state hospital. As described show; (para- 
graph 2?}, a re to cl to di$chagg3 cue itr cm a state hospital is review- 
chie hi court. Finally* if the Gcaomoisaioror decs not agree with the 
directs?* 5 rctosJ to discharge a paclosit* ho nay overrule him and order 
the relouce of the patient. 

30. Treatment of Aliens ami Nqa residents . The procedures for 
the corrirrutmeut of SSSSHy ill persons do not cpv-ly only to residents 
of J\cw Fork State. Ary person within the Jurisdiction of its courts 
nay be admitted to tlio state hospitals or private institutions. However* 
it Is the duty of ihfc C ovaniis siuner cf hTssutai Hygiene to arrange for 
the removal cf aanrcsiSesSs to their spates cf residence end for the 
dsportc&Lau of who k&vo been committed. 



21* Ccmlusion. The ^ocedures outlined shove must be followed 
precisely. /OX of the petitions, certifications, notices, orders* etc.* 
reared under tt^e statute must bo filed on proscribed forms, which 
con ;:o fonr-d in Bendsr^s Term a for M-cntai Hygiene Xjgar. Courts 
aro very carc^l to protect the rights of those alleged to be mentally 
ilie end a cammitoent attempt may fall if there la a deviation from the 
statutory requirements. Furihertnorc, compliance with the statute 
is a valid defense in a possible civil suit far falsa impriacainesfc. 



32. In the most difficult cace in which the mentally fU person 
end oil his relatives cad frierulo object to the attempt to commit him, 
there fa no alter ant to to reeking a court certification order. U tho 
Agency desires him to bo committed temporarily first, tbs cooperation 
of a health officer should be secured* By proceeding under section 72, the 
latter could arrange for a ccmsifenent for sixty days before the hearing 
for a court order. 
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